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-- The MAILING DATE of this communication appears on the cover sheet with the correspondence ac 
eriod for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 IVIONTH(S) FROIW 

THE MAILING DATE OF THIS COMMUNICATION. 



jstoth 



Any reply receivad by the Office later than ttiree months altor'the mailing date of this commiinloatlon, even If timely filed, may red 
earned patent term adjustment. See 37 CFR 1 .7(M(b). 

Status 

1)0 Responsive to communloation(s) filed on . 

2a)n This action is FINAL. 2b)^ This action is non-final. 



Disposition of Claims 

4) H Claim(s) M is/are pending in the application. 

4a) Of the above clainn(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) ^ Claim(s) iS is/are rejected. 
?)□ Claim{s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)[J accepted or b)D objected to by the Examiner. 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) n The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
Priority under 35 U.S.C. §§119 and 120 

12) 0 Acl<nowledgment is made of a claim forforeign priority under 35 U.S.C. § 119(a)-(d) or (f). 

aOAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

1 3) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application) 

since a specific reference was included in the first sentence of the specification or in an Application Data Sheet. 
37 CFR 1 .78. 

a) □ The translation of the foreign language provisional application has been received. 

14) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 since a specific 

reference was included in the first sentence of the specification or in an Application Data Sheet. 37 CFR 1 .78. 



of References Cited (PT0.892) 

of Draftsperson's Patent Drawing Review (PTO-948) 

ation Disclosure Statement(s) (PTO-144S) Paper No(s) ; 
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Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the Invention was patented or described In a printed publication In this or a foreign country or in public 
use or on sale In this country, more than one year prior to the date of application for patent In the United 
States. 

Claims 1 and 5 are rejected under 35 U.S.C. 102(b) as being clearly anticipated 
by Jensen et al (USP 4,917,867) or Castaneda (USP 4,876,068). 

These references teach a kit containing a two tubular casing of differing sizes 
where the smaller tube is nested within the larger one. The smaller tube is evacuted 
and adapted to collect the sample. The larger tube contains reagent in the space 
between the two tubes. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sougtit to be patented and 
ttie prior art are such that the subject matter as a whole would have been obvious at tiie time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. Jolin Deere Co., 383 U.S. 1 , 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1.56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 2-4 and 6-8 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Jensen et al (USP 4,917,867) or Castaneda (USP 4,876,068). 

See Jensen et al (USP 4,917,867) and Castaneda (USP 4,876,068) supra. 

These references teach evacuated tubes with one open/plugged end and are 
silent to the evacuated tube being fitted with plugs at both ends. 

The court decided In re Boesch (205 USPQ 215) that optimization of a result 
effective variable is ordinarily within the skill of the art. A result effective variable is one 
that has predictable and well known results. Plugs are well known in the art for having 
the effect of providing blockage or closure. A plug would have provided the same 
function of a closed end (e.g. seal the tube at that end). 

It would have been desirable to add flexibility to any tube by making both ends 
sealable by a plug to achieve the known and expected results of sealing/closing the 
tube. This would be desirable when manufacturing and marketing to provide tubes with 
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the capability of performing different functions (e.g. open at botli ends, one end or 
closed at both ends) that are dictated by the user's placement of the plugs. 

It would have been within the skill of the art to modify Jensen et al (USP 
4,917,867) or Castaneda (USP 4,876,068) and use plugs at both ends as optimization 
of a result effective variable and to gain the above advantages. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Rabi et al. teaches two tubes that are coaxially aligned but is 
silent to an evacuated innermost tube . 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lyie A Alexander whose telephone number is 571-272- 
1254. The examiner can normally be reached on Monday, Wednesday and Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 872-9306. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 



0651. 




LyIe A Alexander 
Primary Examiner 
Art Unit 1743 



